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I. INTRODUCTION 
Plaintiff-Appellant, Sharon M. Weinstein, pursuant to 
Rule 35 of the Utah Rules of Appellate Procedure, respectfully 
submits this Petition for Rehearing. 
The undersigned counsel for Ms. Weinstein certifies 
that this Petition is presented in good faith and not for 
delay. 
Ms. Weinstein respectfully submits that the Court 
has, in its Memorandum Decision dated and filed June 18, 1998, 
overlooked or misapprehended certain points of fact and law 
(addressed hereinbelow) and that the Court should grant 
Ms. Weinstein's Petition for Rehearing. 
II. ARGUMENT 
A. THE "SUFFICIENCY-OF-THE-EVIDENCE" AND "AGAINST LAW" 
ASPECTS OF THIS APPEAL 
The fact that Ms. Weinstein did not make a motion for 
directed verdict regarding Little America's negligence is not 
relevant to any issue in this Appeal. As stated in her Opening 
Brief and at oral argument, Ms. Weinstein understands the 
distinction between the evidentiary standard applicable to such 
motions (e.gr., "absence of any substantial evidence to support 
the verdict" — Koer v. Mavfair Mkts.. 19 Utah 2d 339, 431 P.2d 
566 (1967) (emphasis added)), as opposed to the standard 
applicable to insufficiency-of-the-evidence attacks on jury 
verdicts (e.g., "evidence ... completely lacking or so slight 
1 
and unconvincing as to make the verdict plainly unreasonable or 
unjust" — Peats v. Commercial Security Bank, 746 P.2d 1191, 
1192 (Utah App. 1987); "evidence so clearly preponderates in 
favor of the appellant that reasonable people would not differ 
on the outcome of the case" — Billings v. Union Bankers Ins. 
Co., 918 P.2d 461, 467 (Utah 1996)). Ms. Weinstein takes issue 
with the conclusion, set forth in Footnote 1 of the Court's 
Memorandum Decision, that she "is precluded from challenging 
the sufficiency of the evidence to support the verdict because 
she never made the necessary motions to preserve her right to 
appeal." Ms. Weinstein has never contended that there was no 
evidence on which the jury could base its determination that 
Little America was not negligent. She reiterates her position, 
set forth in her Briefs and at oral argument, that the evidence 
in support of the contrary conclusion reached by the jury was, 
in the words of the Utah Supreme Court in Sharp v. Williams, 
915 P.2d 495, 497 (Utah 1996) (see, also, the differently 
worded standards of the Peats and Billings cases, quoted 
hereinabove), "so slight and unconvincing as to make the 
verdict plainly unreasonable and unjust." She need not have 
made a motion for directed verdict or i.n.o.v. to preserve her 
right to pursue this Appeal on insufficiency-of-the-evidence 
bases. 
Ms. Weinstein need not even have made a Rule 59 
motion before the District Court. See, e.g., Ortiz v. Geneva 
2 
Rock Products, 939 P.2d 1213 (Utah App. 1997), in which, 
apparently, a direct appeal was taken, to this Court, from the 
jury's verdict and the judgment entered thereon (see 
Ms. Weinstein's Opening Brief at 41), and in which this Court's 
panel, including Judge Davis, unanimously determined that a new 
trial should be ordered in a situation, like this one, in which 
a jury found no negligence on the part of the defendant. 
Ms. Weinstein urges the Court to compare the paucity of the 
evidence in support of the jury's verdict in this case with 
that in Ortiz (please see 939 P.2d at 1217-18). Ms. Weinstein 
is confident that, if the Court undertakes such an exercise, 
the Court will conclude that there is no more support for the 
jury's verdict in this case than there was in Ortiz. 
Ms. Weinstein reiterates her contention that, based 
on the evidence adduced at trial, there was, beyond a doubt, a 
"hazardous condition11 afoot at the time of Ms. Weinstein's 
fall. The Court's view that there may not have been such a 
condition is not, in any way, supported by the facts of this 
case. Nor is there any doubt that Little America created the 
hazardous condition. 
The Court's view that Ms. Weinstein's contention that 
the verdict was "against law," as measured against the jury 
instructions conceded as appropriate by Little America, is, 
Ms. Weinstein respectfully suggests, erroneous. It is not the 
case, contrary to the Court's Memorandum Decision, that 
3 
Ms. Weinstein's "against law" argument is the functional 
equivalent of her "sufficiency-of-the-evidence" analysis. The 
Court should review the jury instructions, as suggested by 
Ms. Weinstein at oral argument and in her Briefs, prior to 
making such a final determination. The burden-of-proof 
instruction (Instruction No. 11; reproduced at page 0001 of the 
Appendix to Ms. Weinstein7s Opening Brief), and the "duty to 
refrain from creating and maintaining dangerous conditions" 
instruction (Instruction No. 16; reproduced at page 0012 of 
that Appendix) are particularly important in this regard. 
Again, Ms. Weinstein is not contending that the 
District Court should, as matter of law, have directed a 
verdict in Ms. Weinstein7s favor but, rather, that this Court 
should rule that Ms. Weinstein is entitled to a new trial on 
all issues (see, e.g., the eloquent analysis set forth in King 
v. Union Pac. R. R. Co., 212 P.2d 692, 699 (Utah 1949) (quoted 
at page 47 of Ms. Weinstein's Opening Brief)). 
B. THE CONVERSATION WITH THE "DESK CLERK" 
Ms. Weinstein remains of the view that the District 
Court committed reversible error in its determination to 
exclude evidence of the fact that a "desk clerk" informed 
Ms. Weinstein that slips and falls "happen all the time." Upon 
review of the proffer in question, Ms. Weinstein acknowledges, 
through her undersigned counsel, that that proffer was not, in 
the hurly-burly of trial, made as artfully, as accurately, or 
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evidence of .1'• Th^ - conversatior question is discussed at 
pages 465 aria ftoo ui the transcrin" '.— ^v attached he^e^o as 
Exhibit ] ) The conversation was .^  .iio-jusse. pay v.-. 
and L97 .: Volume I of the transcript (cop; attached hereto as 
Ex '^ * .. weinstein. Little 
America'o •^ ci,/ that, at sidebar, during 
Ms weinstein testimony * e true nature : the exchange in 
qu- f ,v-- a 
thac sidebar ^uuference lUnlik^ u ^ regrettable ambiguity that 
appears ! :; the f ormn I proffer), there was i,o ambiguity 
reg(1 . . * a 
America, as opposed tu bei;^, perhaps, aiiu,.ier guest ui a 
passerby. Counsel for Littlp. America would surely agree that 
discussion ui che fact trial- the person who made che statement 
was the person /'obviously <\ Li tele America employee) 
cht^jxea rio. '^ cxiiSifcxn n» ^ ^  un^ reqistr at^w,, desk. Se<=> ' he 
attached excerpt (E:* :~; ' from. Ms. Weinstein's deposition 
transcript, 
proffer was not as accurate as ..ould have been or should 
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have been in connection with this exchange, it is clear, in 
these circumstances, that the person who made the statement in 
question was, indeed, in the employ of Little America, and the 
deposition exchange in question makes that very clear. By way 
of further support of the accuracy and significance of the 
foregoing analysis, Ms. Weinstein directs the Court's attention 
to pages 466-467 of the trial transcript (copy attached as 
Exhibit 3 hereto), in which the District Court makes clear its 
understanding that the statement in question was made by an 
employee of Little America. 
Ms. Weinstein also directs the Court's attention to 
page 21 of Little America's Brief, from a review of which it 
should become clear that Little America has essentially 
acknowledged that the statement in question was made by an 
employee of Little America. Little America there contends only 
that there is too much mystery with respect to the role that 
the employee in question played with respect to her ability to 
bind Little America. There is no contention made that the 
statements made were not made by an employee of Little America. 
It appears, as a matter of the overall truth of the 
situation, that the statement was indeed made by a Little 
America employee. The Court should not penalize Ms. Weinstein 
for her counsel's incomplete formal proffer but should, rather, 
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conclude that ^ H P statement was i n rarr ma»i^ rv - it tie 
Amer :- " id I . / 
Ms. Weinstein in her briefs (please see, especially, pages 43-
47 of her Or>c^;^a «rief and pages "7~-Q -f H-v~ Reply Brief). 
arguments of the respective parties (including tnt oral 
argument of Little America's counsel), that the matter of how 
frequently people slippec _.u : „ 1 on the premises was very 
important and. jccordingly, determine that the District Court's 
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determinative. The Court should, ultimately, reverse and allow 
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CONCLUSION 
Bas- , 
authorities discusseu .* Weinstein's i.^e;;^ B,tief anu 
Reply Brief, and at oral argument, Ms, Weinstein implores the 
C o i n I I i r a n i I in i !"i t nil n m II MI i R p h e a t I I M J . 
^rhat Rule sets forth the rule of construction, applicable 
iu all Rules — including Rule 103 "offers of proof" -- that 
the Rules "should be construed to secure fairness in adminis-
tration ,,. to the end that the truth may be ascertained and 
proceedings justly determined " (Emphasis added ) 
; 
is f^-H RESPECTFULLY SUBMITTED this e*~^ day of July, 1998 
PETER C. COLLINS 
BUGDEN, COLLINS & MORTON, L.C. 
Attorneys for Sharon M. Weinstein 
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Wallraven, Weinstein, and the Grabb incident, at any time 
(inaudible) people saying this is the entire time that 
anybody did know about. As explained in chambers, we 
thought that that developmental and we — it's our position 
that that development opened the door to our bringing this 
in in rebuttal-type format, and I was prepared for the 
record, to read parts of Mr. Haggleberg's deposition. And 
I think I'll have to submit, to make this proffer complete, 
what those parts will be, and I intend to supplement the 
record on that. That's the first proffer, Your Honor. 
The other one is the one that has to do with an 
off-the-record discussion that we had during 
Ms. Weinstein's testimony today. It had to do with a 
discussion that, if allowed to testify about, she would 
have testified to having to do with this, and we didn't get 
close to talking about that. I knew that Mr. Dalton would 
have an objection, so I corrected the way I asked the 
question so you'd have plenty of warning to what was 
coming. We approached the bench and you sustained, off the 
record, Mr. Dalton's objection. 
That testimony would have been this: That on or 
about May 13th, 1991, Ms. Weinstein returned to do the 
testimony of the — a case that she was here on originally 
on the 2nd. When she arrived at the Little America, a 
person, a female person whose name she cannot recall asked 
465 
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-, inaudible) . 
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Q. Hair color? 
A. No. I wouldn't — 
Q. Height? 
A. I wouldn't remember anything about her. 
Q. What time of day did you check in and have 
this — 
A. Late, late. 
Q. Ten o'clock? 
A. I don't know. Does it say on the folio? 
MR. COLLINS: I don't think so. Just give your 
best approximation, approximately what time of night it 
was. 
THE WITNESS: About ten minutes before the shops 
closed. 
BY MR. DALTON: 
Q. Okay. 
0006 
A. About ten minutes before the 
so whatever time that was. 
Q. Okay. 
dress shop? 
A. 
Q. 
A # 
check the 
left arm 
Yes. 
Why? 
I take it then 
dress shop 
you did go over tc 
Because my bag was still in Chicago. I 
bag because I couldn'1 
wasn't strong enough. 
t carry 
When I 
it because 
got to Salt 
closed 
> the 
had to 
my 
. Lake 
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0007 
Ms. Weinstein what had happened to her because 
Ms. Weinstein, obviously, had had an injured wrist and had 
(inaudible). 
Ms. Weinstein would have testified, if you 
allowed her to do so, regarding this conversation, 
culminating with a statement by this person, quote unquote, 
fl0h, that happens here all the time,11 in response to 
Ms. Weinstein's remark to her that she had slipped and 
fallen on the pavement. And we would proffer that 
testimony, Your Honor. 
THE COURT: Thank you, Mr. Collins. And just to 
reiterate on the record with respect to the first proffer, 
and referring to the Grabb incident, I made the decision, 
after hearing the arguments on that the Grabb incident was 
not more prejudicial and probative, but that given the 
addition of remoteness in time with respect to the Lauer 
incident and the remoteness in area of the parking lot that 
it was more prejudicial than probative. 
And with respect to the second issue, obviously 
hearsay, other rules of evidence would apply and I couldn't 
see any exceptions unless further identification of that 
employee could have been made, identifying her as a person 
at some point in the business organization where it could 
have been deemed an admission. And I don't think we get 
close to that. So that was the reason for the rulings on 
466 
those two issues. 
So feel free to supplement the record to make 
those proffers complete. Anything else? 
MR. COLLINS: No. Thank you. 
THE COURT: Okay. Thank you, counsel. 
10:00 in the morning. We1re off the record. 
(Evening recess.) 
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